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    从本文的结构来看，本文分为七章。现对每章的内容介绍如下： 
    第一章主要介绍减损的性质。该章对减损性质的两种学说（即
“义务说”和“不真正义务说”）进行介绍，并对其进行评价，从而
认为应采“不真正义务说”。 
    第二章阐述了减损规则的理论基础。减损规则的理论基础不同学
者向来有不同主张，笔者认为减损规则的理论基础可以同时有多个，
并对这些理论基础进行了分析。 
    第三章着重介绍了减损措施合理性的客观标准和判断方法。 
    第四章通过英美判例法对几种常见的减损措施进行类型化分析。 


















    第六章旨在说明减损规则对损害赔偿数额的影响，并特别介绍了
其中的数量损失问题。 



























































Mitigation doctrine exists not only in contract law but also in torts law. Due to 
the length limitation，the thesis only focuses on mitigation doctrine in contract law. 
Mitigation doctrine has been adopted by PRC General Principles of Civil Law as 
early as 1987, but most domestic scholarly writings merely touched upon it without 
profound research, let alone cases in China which only cite the provision in PRC 
General Principles of Civil Law. In order to probe into mitigation doctrine in contract 
law from broader perspectives, the thesis firstly discusses the nature of mitigation and 
its underlying policies. And then it expatiates on the judgment of reasonable measures 
and the doctrine’s influence on calculation of damages. Besides, the thesis 
distinguishes mitigation doctrine from other similar doctrines, such as contributory 
negligence. Lastly the thesis studies mitigation doctrine’s influence on choice right in 
anticipatory breach.  
Because of its root in Anglo-America law, the thesis mainly consults 
Anglo-America case law and related authorities to explore and sum up the detailed 
rules of mitigation doctrine. 
The thesis consists of seven chapters.  
The first chapter discusses the nature of mitigation. It introduces two points of 
view about the nature of mitigation and points out the defects of first opinion and 
concludes that the nature of mitigation is quasi-obligation. 
Chapter Two researches the underlying policies of mitigation doctrine. On 
underlying policies, scholars divide with one another. The author of the thesis holds 
that the underlying policies don’t conflict and all of them are the underlying policies 
of the doctrine.  
By summing up the main idea in case law, the third chapter studies the standard 
of reasonable in mitigation measure. And based upon the standard, the chapter 
summarizes the exclusion method for test of reasonablity. 
Chapter Four tries to conclude and probe into three typical mitigation measures.  
The fifth chapter analyses the differences and relationships between mitigation 
and other related rules. Specifically, it tries to solve the following issues: the relation 
between mitigation and contributory negligence; the relation between failure to take 















doctrine of balance of loss and gain; the conflicts between specific performance and 
mitigation.  
Chapter Six aims to illustrate the influence of damage calculation by mitigation 
doctrine. It particularly mentions the issue of lost volume. 
Chapter Seven describes mitigation doctrine’s influences on choice right in 
anticipatory breach.  
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由美国法学会（American Law Institute）编撰的《合同法重述》第 2 版第 350
条规定：“限制赔偿额之一的避免损失：（1）除了第 2 款的规定，下述损失不能
                                                        
① 其英文原文为：A party who relies on a breach of contract must take such measures as are reasonable in the 
circumstances to mitigate the loss, including loss of profit, resulting from the breach. If he fails to take such 
measures, the party in breach may claim a reduction in the damages in the amount by which the loss should have 
been mitigated. 
② 张玉卿,主编.国际商事合同通则 2004[M].北京:中国商务出版社,2005. 551.其英文原文为：Article 7.4.8： 
(Mitigation of Harm) (1)The non-performing party is not liable for harm suffered by the aggrieved party to the 
extent that the harm could have been reduced by the latter party's taking reasonable steps. (2) The aggrieved party 
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